
Exchange of Land at Heartenoak Playing Field (VG239) at Hawkhurst 
 
 
A report by the Director of Environment and Waste to Kent County Council’s 
Regulation Committee Member Panel on Tuesday 27th October 2009 
 
Recommendation: I recommend that the County Council informs the applicant 
that the application to amend the Register of Village Greens to reflect the recent 
exchange of land has been accepted and that the Register of Village Greens for 
unit number VG239 be amended accordingly. 
 
 
Local Members:  Mr. R. Manning     Unrestricted item 
 
Introduction 
 
1. Kent County Council is the ‘Commons Registration Authority’ for the purposes of 

the Commons Act 2006 (and, previously, the Commons Registration Act 1965). In 
this capacity, it is responsible for holding the legal record of Common Land and 
Town or Village Greens for the county, known as the Registers of Common Land 
and Town or Village Greens, and for making any necessary amendments to the 
Registers using the requisite legal processes. 

 
2. The County Council has received an application to amend the Register of Village 

Greens from the Hawkhurst Parish Council (“the applicant”). The application, 
received on 14th August 2009, has been made under section 14 of the Commons 
Act 2006 and seeks to amend unit number VG239 of the Register of Town or 
Village Greens to reflect a recent exchange of land. A plan of the site is shown at 
Appendix A to this report and a copy of the application form is attached at 
Appendix B. 

 
Background 
 
3. In August 2005, the County Council received an application under section 13 of the 

Commons Registration Act 19651 from a local resident to register the Heartenoak 
Playing Field at Hawkhurst as a new Village Green (“the Village Green 
application”). The land in question was under the ownership of the Hawkhurst 
Parish Council, who opposed the application for Village Green status. 

 
4. In August 2006, following a separate application made by the Hawkhurst Parish 

Council to Tunbridge Wells Borough Council under the Town and Country Planning 
Act 1990 (“the planning application”), planning permission was granted for a 
scheme of affordable housing involving the building of 23 dwellings on the site as 
well as associated parking provision and landscaping. 

  
5. The Village Green application was successful and, at a meeting of the Regulation 

Committee Member Panel on 30th November 2006, Members agreed that the land 
subject to the application should be registered as a Village Green on the basis that 

                                                 
1 Now superseded by section 15 of the Commons Act 2006 

 



the relevant legal tests for the registration of the land as a Village Green had been 
met2. The effect of the Village Green status was to prevent any future development 
of the land3 and, despite planning permission being granted, the Parish Council 
was unable to proceed with its plans to develop the land in question. 

 
6. In July 2007, the Parish Council made an application to the Secretary of State for 

Environment Food and Rural Affairs under section 147 of the Inclosure Act 1845 
(“the exchange of land application”). This legislation4 enabled applications to be 
made where such an exchange would be beneficial to the owners of the lands 
affected and where it is considered that such an exchange would be just and 
reasonable. The purpose of the exchange was to transfer the status of Village 
Green (and associated rights) to the new land to be given in exchange for the 
existing section of Village Green. 

 
7. Following a Public Inquiry held in January 2009, the exchange of land application 

was approved by the Secretary of State for Environment Food and Rural Affairs. A 
copy of the Order of Exchange (dated 15th July 2009) is attached at Appendix C. 

 
8. However, although the Secretary of State has approved the Order of Exchange, the 

exchange of land application does not take effect in law until the Register of Village 
Green is amended to reflect it5. This requires a further application to the Commons 
Registration Authority to amend the Register of Village Greens6. 

 
Procedure 
 
9. Section 14 of the Commons Act 2006 enables such applications to be made. The 

application must be made in accordance with the provisions of the Commons 
Registration (England) Regulations 2008 (“the 2008 Regulations”). 

 
10. As a standard procedure set out in the 2008 Regulations, the County Council must 

put a copy of the Notice of Application on its own website. The publicity must state 
a period of at least six weeks during which objections and representations can be 
made. In addition, the County Council is required to notify all local Councils of the 
application. 

 
11. In determining the application, the County Council must be satisfied that: 

                                                 
2 The necessary legal tests were contained in section 22 of the Commons Registration Act 1965 which 
defined a Village Green as ‘land on which for not less than twenty years a significant number of the 
inhabitants of any locality, or of any neighbourhood within a locality, have indulged in lawful sports and 
pastimes as of right’. 
3 The Inclosure Act 1857 and the Commons Act 1876 make it an offence (amongst other things) to place 
any structures or materials upon a Village Green, or to do anything which interrupts the use and 
enjoyment of the Village Green as a place for recreation and enjoyment. 
4 Now superseded by section 16 of the Commons Act 2006 
5 Regulation 45 of the Commons Registration (England) Regulations 2008 states that ‘the relevant 
instrument [i.e. the Order of Exchange] does not… operate at law until, further to the granting of an 
application made under [section 14 of the Commons Act 2006] the disposition effected by that 
instrument is registered in the register of common land or the register of town or village greens’. 
6 Paragraph 8(2) of Schedule 4 of the Commons Registration (England) Regulations 2008 states that 
‘there must be an application to the registration authority for amendment of a register of common land or 
of town or village greens in the event of a disposition effected by a relevant instrument in relation to 
registered land…’ 

 



 the applicant is entitled to make an application under section 14; 
 the instrument effecting the exchange is a ‘relevant instrument’ (i.e. one that is 

cited in paragraph 8 to Schedule 4 of the 2008 Regulations); and 
 a copy of the ‘relevant instrument’ has been included with the application. 

 
12.  It should be noted that it is not within the County Council’s remit to consider the 

merits (or otherwise) of the exchange of land as this has already been the subject 
of a separate statutory process. 

 
The Case 
 
Description of the land 
 
13. The area of land to be exchanged (“the village green land”) consists of a broad ‘L-

shaped’ area of landscaped open space of approximately 5300 square metres in 
size forming part of Heartenoak Playing Field at Hawkhurst. It forms part of the 
Village Green unit number VG239. 

 
14. The area of land to be given in exchange (“the exchange land”) consists of 5500 

square metres of currently agricultural land which lies adjacent to the northern 
boundary of the Village Green. 

 
Notice of Application 
 
15. As required by the regulations, Notice of the application was published on the 

County Council’s website. No objections have been received. 
 
Capacity to apply 
 
16. The County Council must be satisfied that the person making the application under 

section 14 of the Commons Act 2006 has the capacity to apply. Those eligible to 
apply for such applications are listed in a table set out at Schedule 4 of the 2008 
regulations, an extract of which is attached at Appendix D. 

 
17. For the purposes of this type of application (i.e. to record the effects of an Order of 

Exchange made under section 147 of the Inclosure Act 1845), the applicant must 
be the same person(s) as for the exchange of land application. 

 
18. As Hawkhurst Parish Council made the application for the Order of Exchange 

under the Inclosure Act 1845, they are also therefore able to make the application 
to amend the register under the Commons Act 2006. 

 
The ‘relevant instrument’ 
 
19. The County Council must also be satisfied that the instrument effecting the 

exchange is a ‘relevant instrument’ (i.e. one that is cited in paragraph 8 to Schedule 
4 of the 2008 Regulations – see Appendix D). The applicant must also supply a 
copy of the relevant instrument. 

 

 



 

20. In this case, the ‘relevant instrument’ is the Secretary of State’s Order of Exchange. 
A copy has been supplied by the applicant and this is attached at Appendix C. 

 
Conclusion 
 
21. It can therefore be concluded that the necessary criteria concerning the 

amendment of the Register of Town or Village Greens for unit number VG239 have 
been met. 

 
Recommendations 
 
22. I recommend that the County Council informs the applicant that the application to 

amend the Register of Village Greens to reflect the recent exchange of land has 
been accepted and that the Register of Village Greens for unit number VG239 be 
amended accordingly. 

 
 
Accountable Officer:  
Dr. Linda Davies – Tel: 01622 221500 or Email: linda.davies@kent.gov.uk 
Case Officer: 
Miss. Melanie McNeir – Tel: 01622 221628 or Email: melanie.mcneir@kent.gov.uk 
 
The main file is available for viewing on request at the Environment and Waste 
Division, Environment and Regeneration Directorate, Invicta House, County Hall, 
Maidstone. Please contact the case officer for further details. 
 
Background documents 
 
APPENDIX A – Plan showing application site 
APPENDIX B – Copy of application form 
APPENDIX C – Copy of the Order of Exchange 
APPENDIX D – Extract from the Commons Registration (England) Regulations 2008 
 



















APPENDIX D 

 

Extract from the Commons Registration (England) Regulations 2008 

Applications pursuant to section 14: statutory dispositions 

8.— (1) This paragraph applies to applications referred to in sub-paragraph (2). 

(2) There must be an application to the registration authority for amendment of a register of 
common land or of town or village greens in the event of a disposition effected by a relevant 
instrument in relation to registered land or a registered right of common. 

(3) A “disposition” in relation to land, or in relation to a registered right of common, to which this 
paragraph applies is one made under or pursuant to an enactment listed in column 1 of the table 
following this paragraph, as described in the corresponding entry in column 2. 

(4) A “relevant instrument” (as defined in section 14(3) of the 2006 Act) to which this paragraph 
applies is any relevant instrument made under or pursuant to an enactment listed in column 1 of 
the table as described in the corresponding entry in column 3. 

(5) Paragraph (6) applies where— 

(a) in connection with a disposition of registered land, other land is given in exchange or 
otherwise substituted; or  

(b) in connection with a disposition of a registered right of common, other land is to be burdened 
with an equivalent right of common.  

(6) The application to be made under sub-paragraph (2) must include an application for the 
registration of that other land as common land or as a town or village green, as the case may be, 
and, where applicable, for the registration of the equivalent right of common. 

(7) The application must be made by the person or body specified in the entry in column 4 of 
the table corresponding to the relevant enactment. 

(8) The application must include— 

(a) evidence of the applicant’s capacity to make the application (as described in sub-paragraph 
(7));  

(b) a copy of the relevant instrument effecting the disposition, and of any consent, authorisation, 
approval or certificate given for the purposes of that relevant instrument;  

(c) the number of the register unit and, where applicable, the number of the rights section entry, 
in the register of common land or town or village greens for the right of common to which the 
application relates; and  

(d) a description of the amendment required to be made in the register of common land or town 
or village greens.  

(9) Where it relates to only part of a right of common, the application must be accompanied by 
an application made for the purposes of section 8 of the 2006 Act. 

Statutory dispositions: persons who must apply for amendment of register 

Column 1 – 
Enactment 

Column 2 – Dispositions Column 3 – Relevant 
Instrument 

Column 4 – 
applicant 

Inclosure Act 
1845, section 
147 

The exchange of lands not 
subject to be inclosed, or as to 
which no inclosure is pending 

The order made by the 
Secretary of State by which 
that exchange is effected 

The applicants 
for the order 
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